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Defendant appeals his conviction lor aggravated robbery, a first ieiom. iii
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third degree felony, in violation of Utah Code Ann. § 76-10-503(3) (West 2004); possession
of drug paraphernalia, a class B misdemeanor, in violation of Utah Code Ann, § 58-37a-5
(West -004), in the Second Judntuil Dislml Ct in I i "' Yi'Lui i'mnily Sink; ul I IILII Iln,
I lonorable P a i r :

!

j . Heffernan presiding. This Court has jurisdiction over this appeal

pursuant to I Itali Code Ann. § 78-2a-3(2)(j) (West 2004).
i.SSlE PRESENTED U \

AL AND STANDARD OF REVIEW

Issue: Did the trial court commit plain error in m>i sua spome directing a verdict of
acqu.w-u for aggravated robbery wlicrc the evidence snonai mat tieieiidani was aiiempung

to steal CDs from the library and that he attempted to stab a security guard who blocked his
escape?
Standard of Review: "As a general rule, we will not consider a defendant's
sufficiency of the evidence claim if the defendant has failed to raise it before the trial court
absent, inter alia, a demonstration by the defendant that the trial court committed plain error
by submitting the case to the jury." State v. Diaz, 2002 UT App 288, \ 12, 55 P.3d 1131.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The following statutes are relevant to this appeal:
Utah Code Ann. § 76-6-301 (West 2004)
(1) A person commits robbery if:...
(b) the person intentionally or knowingly uses force or fear of
immediate force against another in the course of committing a theft
or wrongful appropriation.
(2) An act is considered to be "in the course of committing a theft or
wrongful appropriation" if it occurs:
(a) in the course of an attempt to commit theft or wrongful
appropriation;
(b) in the commission of theft or wrongful appropriation; or
(c) in the immediate flight after the attempt or commission.
Utah Code Ann. § 76-6-302(l)(a) (West 2004)
A person commits aggravated robbery if in the course of committing
robbery, he: . . .uses or threatens to use a dangerous weapon as defined in
Section 76-1-601;...
Utah Code Ann. § 76-1-601(5) (West 2004)
"Dangerous weapon" means:.. .any item capable of causing death or
serious bodily injury;...
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STATEMENT OF THE CASE
On March 18, 2005, defendant was charged by information with one count of
aggravated robbery, one count of possession of a dangerous weapon by a restricted person
and possession of drug paraphernalia. R. 1-2. On March 29, 2005, defendant was bound
over for trial on all three counts. R. 16.
Following a two-day jury trial on May 12 and 13,2005, defendant was convicted on
all three counts. R. 79-81.
On June 29, 2005, defendant was sentenced to prison for five years to life for
aggravated robbery and zero to five years for possession of a dangerous weapon. R. 96. He
was also sentenced to 18 days in jail on the paraphernalia charge. Id. The sentences were
imposed concurrently. Id.
Defendant timely appealed. R. 102.
STATEMENT OF FACTS1
Suspicious groaning
Zandro Santiago, a security guard at the Weber County Library in Ogden, was
returning from his dinner break on the evening of March 17,2005, when he decided to check
on the basement bathroom. R. 131:87. Over the past month, thieves had stolen hundreds of

The facts are stated in a light most favorable to the jury's verdict. See State v. Diaz,
2002 UTApp 288,^133, 55 P.3d 1131.
3

dollars worth of CDs, DVDs, videotapes and audio cassettes. R. 131:88-89. The thieves
were apparently removing the items from their cases, which were magnetized to prevent
theft, and then leaving the cases in the bathroom trash cans. Id.
Upon entering the bathroom, Santiago noticed a yellow backpack on the floor of one
of the stalls. R. 131:92. He also heard loud groaning. "Sounded too fake to me," Santiago
recalled. "Sounded a little suspicious." Id.
After leaving the bathroom, Santiago was informed by Elke Stone, a reference
worker, that she had observed defendant looking at CDs for about a half-hour. R. 131:180.
At one point, defendant had a stack of about 12 CDs. R. 131:176. A few minutes later, she
noticed defendant sitting at a table without any CDs, but with a yellow backpack that
appeared to be full. R. 131:180-81. She also noticed that the CDs defendant had been
looking at earlier had not been replaced or put on a return cart. R. 131:178. When she saw
defendant, with the backpack, moving toward the stairs, she decided to notify the circulation
department. R. 131:183.
Suspicious activities
In light of the information provided by Stone, Santiago returned to the bathroom
several times for further investigation. R. 131:94. Santiago saw the same backpack and
heard the same "fake" groans. Id. At one point, he noticed that the yellow backpack was no
longer visible; instead, there were stacks of CD cases on the floor inside the stall. R. 131:97.
At that point, Santiago he enlisted the help of another male library employee and confronted
the defendant. R. 131:98.
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"I informed the gentleman who I was. I told him to get out" of the stall. R. 131:103.
After defendant emerged from the bathroom stall, Santiago found CDs and cases
strewn across the floor inside the stall. He also found CDs inside the yellow backpack. R.
131:104.
Santiago then began escorting defendant to the administration office. R. 131:105. En
route, he passed another employee and told her to call the police. Id. At that point, the
defendant tried to push Santiago out of the way to get to the stairs. R. 131:107. Santiago
extended his arm and blocked defendant's way. R. 131:107-08.
"I have a knife "
When Santiago blocked defendant's way, defendant stated: "I have a knife." He then
extended his arm, exposing a knife hidden in his sleeve. R. 131:112, 159. Feeling
threatened, Santiago immediately grabbed the arm holding the knife. R. 131:160. Defendant
struggled, turning the knife toward Santiago's face and chest and trying to thrust it in that
direction. R. 131:161. Santiago yelled several times for defendant to "drop the knife." Id.*
Santiago succeeded in pointing the knife away from himself. R. 131:163. However,
defendant's sleeve was loose, which allowed him to begin to twist the knife back toward
Santiago. R. 131:64. Santiago feared that if he lost his grip, defendant would stab him. R.
161:170. Finally, Santiago extended his leg and threw defendant to the ground, causing him
to drop the knife. R. 131:166.
At that point, two other male employees arrived and helped hold defendant on the
ground. R. 131:167.
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"Okay/' defendant said. "I'll give up. I give up."
SUMMARY OF ARGUMENT
The trial court did not plainly err in allowing the jury to determine defendant's
guilt. Defendant admits he was committing theft when he was apprehended at the library.
He also admits he was attempting to escape. When a security guard stopped defendant
from leaving, defendant brandished a knife and attempted to stab him. These facts are
more than adequate to support defendant's conviction for aggravated robbery.
ARGUMENT
I.

THE EVIDENCE OF DEFENDANT'S GUILT WAS NOT JUST
SUFFICIENT, BUT OVERWHELMING; ACCORDINGLY, THE
TRIAL COURT DID NOT PLAINLY ERR IN SENDING THE
CASE TO THE JURY.

Defendant claims that the trial court erred in not sua sponte directing a verdict
acquitting defendant of aggravated robbery because he allegedly did not use or threaten to
use the knife in attempting to escape. Aplt. Br. at 9. This claim is contradicted by the facts
and relevant caselaw.
Where a claim of error is unpreserved and raised for the first time on appeal, a
defendant must demonstrate plain error or exceptional circumstances. State v. Diaz, 2002
UT App 288, ^| 32, 55 P.3d 1131. "To demonstrate that plain error occurred in the context of
a challenge to the sufficiency of the evidence, an appellant must show 'first that the evidence
was insufficient to support a conviction of the crime[s] charged and second that the
insufficiency was so obvious and fundamental that the trial court erred in submitting the case
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to the jury."5 Id. (quoting State v. Holgate, 2000 UT 74,117,10P.3d346). Thus, the Court
must first examine the record to determine whether, '"after viewing the evidence and all
inferences drawn therefrom in a light most favorable to the jury's verdict, the evidence is
sufficiently inconclusive or inherently improbable such that reasonable minds must have
entertained a reasonable doubt that the defendant committed the crime[s] for which he or she
was convicted.'" Id. (quoting Holgate, 2000 UT 74 at 118) (additional citation omitted).
Only then will the Court determine "'whether the evidentiary defect was so obvious and
fundamental that it was plain error to submit the case to the jury.'" Id. (Holgate, 2000 UT 74
a t ! 18).
To prove defendant committed robbery, the State was required to show that, in the
course of committing a theft, defendant also "intentionally or knowingly use[d] force or fear
of immediate force against another person . . ." Utah Code Ann. § 76-6-301(l)(b) (West
2004). To establish aggravated robbery, the State must show that defendant "use[d] or
threatened] to use a dangerous weapon . . ." in the course of committing robbery. Utah
Code Ann. § 76-6-302 (l)(a) (West 2004). "Dangerous weapon" means "any item capable
of causing death or serious bodily injury; . . ." Utah Code Ann. § 76-l-601(5)(a) (West
2004).
Defendant admits he committed theft and that he attempted to escape custody after he
was confronted by Santiago. Aplt. Br. at 9,11. Additionally, the undisputed facts show that
when Santiago blocked defendant's way, defendant stated "I have a knife" and extended his
arm, exposing a knife that had been hidden in his sleeve. R. 131:112, 159. Feeling
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threatened, Santiago immediately grabbed the arm holding the knife. R. 131:160. Defendant
struggled, turning the knife toward Santiago's face and chest and attempting to thrust it in
that direction. R. 131:161. Santiago yelled several times for defendant to "drop the knife."
Id. Santiago succeeded in pointing the knife away from himself, but defendant's sleeve was
loose, which allowed him to begin to twist the knife back toward the guard. R. 131:163-64.
Finally, Santiago extended his leg and threw defendant to the ground, causing him to drop
the knife. R. 131:166.
According to defendant, these facts do not support a reasonable inference that he was
threatening Santiago with the knife. "Defendant didn't initiate the physical contact and
didn't use or threaten the use of immediate force against Mr. Santiago . . . " Aplt. Br. at 12.
"Although the Defendant possessed a weapon, he did not use it in a manner that constituted
force." Id. at 16.
This interpretation is frivolous. Defendant was not simply making conversation when
he announced he had a knife and showed it to Santiago. Rather, he was threatening Santiago
with harm. See, e.g., People v. Pace, 302 N.W.2d 216, 221 (Mich. App. 1980) ("Merely
displaying a knife constitutes a threat of violence..."); People v. Williams, 221 A.D.2d 246
(N.Y. App. 1995) (where defendant used a knife to cut the strap of victim's pocketbook, jury
could properly infer that defendant committed aggravated robbery through the "use or
threatened use of a dangerous instrument"). His intentions became even plainer when, after
Santiago grabbed his arm, defendant turned the knife toward Santiago's face and chest and
attempted to thrust it in that direction. R. 131:161. These facts demonstrate conclusively
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that defendant was "intentionally or knowingly us[ing] force or fear of immediate force
against another in the course of committing a theft . . ." which constitutes robbery.
Moreover, because displaying the knife and attempting to stab Santiago constituted the
"use[] or threatened]... use [of] a dangerous weapon",3—i.e., an "item capable of causing
death or serious bodily injury;.. ."4—he is guilty of aggravated robbery. Or, at minimum,
the trial court did not plainly err in sending the case to the jury because the evidence and
reasonable inferences from the evidence are'not "sufficiently inconclusive or inherently
improbable such that reasonable minds must have entertained a reasonable doubt that the
defendant committed the crime... ." Diaz, 2002 UT App 288 at ^ 32.

2

Utah Code Ann. § 76-6-30l(l)(b); see also Utah Code Ann. § 76-6-302 (3) (West
2004) ("[A]n act shall be considered to be 'in the course of committing a robbery' if it occurs
in an attempt to commit, during the commission of, or in the immediate flight after the
attempt or commission of a robbery.5').
3

Utah Code Ann. § 76-6-302 (l)(a).

4

Utah Code Ann. § 76-l-601(5)(a).
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CONCLUSION
For the foregoing reasons, this Court should affirm defendant's convictions.5
RESPECTFULLY SUBMITTED this 31st day of March, 2006.
MARK L. SHURTLEFF
Attorney General
BRETT J. DELPORTO
Assistant Attorney General

5

The State has not addressed defendant's convictions for possession of a dangerous
weapon by a restrict person or possession of paraphernalia because he does not challenge
those convictions on appeal. Accordingly, these convictions should be summarily affirmed.
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